
 

 

 
 
October 21, 2019 
 
Steven VanderPloeg 
Environmental Scientist 
US Army Corps of Engineers, Norfolk District Western Virginia Regulatory Section 
9100 Arboretum Parkway, Suite 235 
Richmond, VA 23236 
 
Re:  Notice of Triggering of Section 110(k) of the NHPA at Point of Fork 
 
Dear Mr. VanderPloeg:  
 
I write on behalf of the Monacan Indian Nation, for which my firm serves as legal counsel. 
 
Last week Mr. Eric Mai, a former long-term employee of the James River Water Authority’s 
(“JRWA”) consultant Circa~ Cultural Resource Management, LLC (“Circa”), courageously 
prepared a sworn declaration of facts documenting his experiences working for Circa and 
conducting the archaeological study of Point of Fork, on which JRWA seeks to build a water pump 
station. Mr. Mai’s highly detailed sworn statement, attached as Exhibit A, is shocking. He declares: 
 

My intent is to report an urgent concern about what I believe to be illegal, unethical, 
unprofessional, and unscientific practices by Circa in its work generally and at Point 
of Fork specifically. These practices include lying to government officials, 
instructing employees to lie to government officials, assigning unqualified and 
untrained personnel to perform sensitive investigations, failing to supervise 
unqualified personnel, misrepresenting professional and academic qualifications in 
official filings, falsifying research data, failing to use appropriate technology to 
obtain reliable data and then massaging the data to look scientific, plagiarizing the 
work of unaffiliated professionals, minimizing archaeological discoveries, and 
handling cultural resources inappropriately in the field and in the laboratory.1  
 

Mr. Mai’s whistle-blowing disclosures fundamentally transform the legal obligations of the Army 
Corps of Engineers (“Corps”) with respect to consideration of JRWA’s requests for any future 
federal permit for this project. JRWA’s consultant’s “study” at Point of Fork was so purposefully 
deceptive and inappropriate in its approach, and so lacking in integrity, that the resulting “testing” 
adversely affected the site. Because the archaeological sites at Point of Fork are eligible for the 
National Register of Historic Places under Criterion D (“may be likely to yield information 
important to history or prehistory”), destroying information that could have been recovered from 
the site constitutes anticipatory demolition under Section 110(k) of the National Historic 
Preservation Act (“NHPA”).2  

 
1 Sworn Declaration of Mr. Eric Mai, October 16, 2019, Para. 9. 
2 54 U.S.C. § 306113. 
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Section 110(k) provides that “a federal agency may not grant a permit to an applicant who has 
already adversely affected historic property.” (Committee to Save Cleveland’s Huletts v. U.S. 
Army Corps of Eng’rs, 163 F. Supp. 2d 776, 792-93 (N.D. Ohio 2001). “Section [110(k)] works 
to punish those who would seek to manipulate the § 106 process by denying them access to post-
demolition permits.” Id. See also Pye v. U.S. Army Corps of Eng’rs, 269 F.3d 459 (4th Cir. 
2001), where post-decision the Corps revoked a permit because the applicant refused to 
cooperate in the permitting process as required by the NHPA. 
 
In short, it would now be contrary to federal law for the Corps to grant a permit to JRWA for this 
project.  
 
Section 110(k): Anticipatory Demolition Has Occurred 
 
Testing archaeological sites by disrupting the soil with tools and machinery is inherently 
destructive. Testing is allowed for the purposes of generating reliable information about the 
eligibility of sites that can support informed decision making in the Section 106 process.3 VDHR 
guidance on Phase II testing makes it clear that excessive or poorly documented testing can be 
considered an Adverse Effect on the site, and can result in sanctions for the responsible agency.4  
 
No reasonable person will read the parade of horribles laid out in Mr. Mai’s sworn statement and 
conclude that Circa was endeavoring to generate reliable information to support reasoned decision-
making. Under Circa’s management, well-meaning staff like Mr. Mai and his colleagues were put 
in an impossible situation where they were instructed in ways that undermined the goals and 
objectives of the cultural resource management industry and the clear intent of the law. “The 
Principal Investigator has the responsibility to conduct field investigations in a manner that will 
add to the understanding of past cultures and will develop better theories, methods, and techniques 
for interpreting the archaeological record while causing minimal attrition of the archaeological 
resource base.”5 Yet, under Carol Tyrer’s direction, Circa’s fraudulent and malicious approach to 
the study with which it had been entrusted was clearly intended to manipulate the Section 106 
process, and caused more than “minimal attrition of the archaeological resource base.”  
 
Purposefully avoiding meaningful discovery during testing pursuant to Section 106 renders the 
destruction of the resource a form of anticipatory demolition. Knowingly assigning unqualified 
persons to conduct unscientific tests with inappropriately destructive methods, as Mr. Mai reveals 
occurred at Point of Fork, is more than negligence. It is “anticipatory demolition” as contemplated 
by Section 110(k) of the NHPA, which provides: 
 

Each Federal agency shall ensure that the agency will not grant a loan, loan 
guarantee, permit, license, or other assistance to an applicant who, with intent to 
avoid the requirements of [Section 106 of the NHPA], has intentionally 

 
3 See The Virginia Department of Historic Resources’ Guidelines for Conducting Historic Resources Survey in 
Virginia, revised September 2017, hereinafter “VDHR 2017.” 
4 VDHR 2017 at 51. 
5 VDHR 2017 at 54. 
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significantly adversely affected a historic property to which the grant would relate, 
or having legal power to prevent it, allowed the significant adverse effect to occur, 
unless the agency, after consultation with the [Advisory Council on Historic 
Preservation], determines that circumstances justify granting the assistance despite 
the adverse effect created or permitted by the applicant.6  

 
Mr. Mai’s Revelations Show Purposeful Harm 
 
Mr. Mai’s sworn declaration contains voluminous evidence that Circa knowingly adversely 
affected cultural resources through testing without the expectation of securing decision-quality 
information so as to manipulate the Section 106 process. We take each of these indications of 
purposeful harm in turn (numbers refer to paragraphs numbers in Mr. Mai’s statement):  
 

I. Circa management sent into the field a crew that was unqualified, untrained, 
unprepared, and unsupervised. 
a. The field crew lacked academic training to investigate a site of this kind. (18) 
b. The field crew lacked practical experience investigating a site of this kind. (20, 

36, 38) 
c. The field crew members were untrained for the techniques they applied. (20, 63) 
d. The field crew members were sent in without any context for what they were 

looking for. (17) 
e. The field crew members were sent in on their own, without supervision. (21, 31, 

38, 69) 
 

II. Circa management denied the crew appropriate technology, training, and guidance to 
conduct accurate surveys or recover archaeological information.  
a. Circa management instructed crew members to use outdated, inaccurate 

techniques. (23, 27) 
b. Circa management denied crew members’ requests for modern equipment with 

which to conduct scientifically reliable testing. (23) 
c. Crew members conducted tests in the wrong place, at the wrong depths, and 

without sufficient time. (25, 26) 
d. Circa management assigned crew members duties to handle, wash, and curate 

artifacts despite lacking the necessary training and despite the absence, in 
practice, of protocols for handling fragile and culturally sensitive objects in 
Circa’s so-called “lab.” As a result, staff were not able to differentiate between 
type, importance, or condition of the artifacts that came under the lab’s control. 
(57) 

e. Circa management instructed staff to excavate archaeological features during 
Phase II testing without training, without supervision, and without context 
regarding the need to not over-excavate features at the testing stage. (20, 21, 36, 
47, 53, 63, 64) Given the lack of a complete feature list in the Phase I/II report, it 

 
6 54 U.S.C. § 306113 (emphasis added); see also 36 C.F.R. § 800.9(c).  
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is unclear how many features Circa excavated in this fashion on the JRWA 
project. 

 
III. Circa management lied to state officials and demanded that their staff lie. 

a. Circa management lied about the presence of a supervisor on site. (32) 
b. Circa management lied about the qualifications of that absent supervisor. (40) 
c. Circa management instructed staff to lie about the presence of a supervisor on 

site. (32) 
d. Circa management lied about the qualifications of their on-site crew. (35, 36, 37) 

 
IV. Circa management enlisted untrained construction workers to investigate the portions 

of the site targeted for construction. (42, 43, 45) 
a. Circa management sent the least qualified, least trained, least experienced people 

with inappropriate equipment to the most critical portions of the site, and left 
them unsupervised. (48) 

b. Construction workers used inappropriate and destructive equipment that had a 
greater chance of damaging artifacts and features before they could be revealed 
and recovered. (46) 
 

V. Circa’s management produced Phase I and II reports and a draft treatment plan that 
are inaccurate, misleading, unreliable, and contain plagiarism. (25, 27, 28, 29, 56, 57, 
61) 

 
Imagine What Circa Destroyed and/or Could Have Documented 
 
Point of Fork is the location of Rassawek, the Monacan Indian Nation’s historic capital. In 1612, 
when John Smith drew his Map of Virginia, he recorded an Indian town at the fork of the Rivanna 
and James rivers called Rassawek. Smith learned that Rassawek was the capital of the Monacan 
people: all Monacan towns sent their tribute to Rassawek and gathered there for major ceremonies. 
Archaeological work starting in the 1880s at the Point has affirmed the significance of this 
landscape. Early Smithsonian investigations after a large flood identified between forty and fifty 
hearths and at least twenty-five burials in the floodplain.7  
 
In the 1980s, when the Columbia gas line was put in, Dr. Daniel Mouer identified several sites on 
the Point including the pump station site, 44FV0022. During a weekend of hurried recovery prior 
to the completion of construction, Dr. Mouer observed human remains, rare artifacts like turtle 
shell bowls, and a dense artifact concentration that led him to comment, “There was no place we 
could walk without the tell-tale signs that one or more substantial village sites had been partially 
destroyed.”8  
 

 
7 See Gerard Fowkes, Archaeological Investigations in James and Potomac Valleys, Government Printing Office, 
Washington D.C (1894). 
8 See Daniel Mouer, A Review of the Archaeology and Ethnohistory of the Monacan Indians (1983). In Piedmont 
Archaeology: Recent Research and Results, edited by J. Mark Wittkofski and Lyle E. Browning, pp. 21-39. Special 
Publication No. 10 of the Archaeological Society of Virginia.; See also Mouer, Archaeology at Point of Fork, 
Fluvanna County, Virginia, Fluvanna County Historical Society Special Bulletin (1985).  
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The Council of Virginia Archaeologists in their written comments to the Corps from September 
2019 expressed “great concern from Virginia’s professional archaeological community over the 
proposed JRWA project and its impact to sites of immense significance. These sites, which are 
part of the sprawling Village of Rassawek, the pre-Colonial Monacan political capital, are 
exceedingly important due to their exceptional level of preservation, high potential for the presence 
of burials, and the fact that they are included in the earliest European documentation of the region. 
We support the Monacan Nation and recognize how valued these places are for the tribe whose 
ancestral community was centered on this powerful chiefly village.” 
 
It is a testament to how special this place is that one could perform tests as purposefully 
incompetently as Circa did and still find nine National Register eligible sites in an area only a few 
acres in size, many of them associated with intense native occupation and activity at the site over 
thousands of years. Rassawek, and the archaeological region of Point of Fork generally, has 
considerable potential to provide information of great significance to the region, to the U.S., and 
to the Monacan Indian Nation. The sensitivity of each of the eligible sites – which include deeply 
stratified deposits containing fairly unusual feature types for the Virginia Archaic such as 
postmolds (evidence of historic structures, including buried posts and other structural supports) 
and burned floors – must be understood as sites that Virginia archaeologists have only rarely been 
able to excavate, particularly in this region of the state.  
 
If unqualified, untrained, and unsupervised workers found this amount of resources at Rassawek, 
just imagine what they destroyed and/or could have documented. 
 
No Circumstances Justify Excusing This Abuse of Section 106 
 
Section 110(k) is not mealy-mouthed about its instructions. It makes clear that the agency “will 
not” grant a permit when the applicant has acted intentionally to avoid Section 106’s requirements 
and harmed a site.  
 
For the Corps to decide otherwise, it must consult with the Advisory Council on Historic 
Preservation and determine that, notwithstanding the applicant’s intentionally destructive actions, 
JRWA should be awarded a permit anyway.9 What evidence does the Corps have that JRWA’s 
actions warrant such an exception? None. JRWA has shown no evidence that its actual intent was 
to help the Corps fulfill its Section 106 obligations under federal law, either by doing legitimate 
study of the site, or by meaningfully exploring alternative sites for its project, or by earnestly and 
honestly engaging with interested Native American tribes. Consider that: 
 

• As demonstrated in Exhibit B,10 JRWA has long embraced the counsel of its engineering 
consulting firm, Timmons, who advised that gamesmanship with the permitting of this 
project would allow them to construct the water pump station while destroying highly 
significant historic properties.  

• Circa’s own staff and former collaborators, as indicated by Mr. Mai’s brave disclosures 
and the complaints lodged with VDHR by Mr. Dan Hayes, former geoarchaeologist for the 

 
9 54 U.S.C. § 306113; see also 36 C.F.R. § 800.9(c). 
10 Memorandum from Timmons to JRWA (Dec. 16, 2015) (disclosed in response to FOIA request). 
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project, are deeply concerned about the quality and intentions of the work performed so far 
at the site. 

• JRWA persists in defending Tyrer and insists she will remain on their project team, despite 
the overwhelming evidence that has come to light that her investigations at Point of Fork 
were purposefully inappropriate and deceptive. For nearly a year the Monacan Indian 
Nation has, in good faith, tried to convey to JRWA through its counsel that the evidence 
was strong and growing that Circa was endangering the site and, by implication, their 
project, only to be ignored. JRWA has also ignored clear evidence of plagiarism, calling 
pages copied from Dr. Jessica Herlich’s dissertation without attribution “inadvertent 
misattribution.” JRWA downplayed Tyrer’s violations of the anticipatory burial permit and 
VDHR’s findings that Tyrer falsified her resume, and instead insinuated that VDHR staff 
who discovered her lies acted inappropriately. 

• In short, continued attempts by JRWA to suggest that the project is not affecting major 
Monacan archaeological sites are deeply disingenuous and illustrate the continuing lack 
of seriousness with which the project proponent approaches these resources. 

• Even now, JRWA has served VDHR with a notice of appeal, attached as Exhibit C, in 
which JRWA states its intention to appeal VDHR’s determination that Tyrer does not 
meet the Secretary of the Interior’s Professional Qualification Standards and that her 
work should have to be reviewed by a qualified professional. 

• Incredibly, notwithstanding all available evidence, JRWA also disputes that the site at 
Point of Fork is the location of the historic Monacan capital at Rassawek, and shockingly 
disputes that project will “directly affect” the Monacan Indian Nation at all, even as it 
pursues a burial permit to excavate Monacan ancestors.11 The Nation is left speechless at 
this clear evidence of bad faith dealings. 

 
At every stage of this process, this permit applicant has communicated through words and actions 
that they are not interested in supporting the Corps’ compliance with the NHPA. Indeed, this 
permit applicant engaged a consultant to anticipatorily harm a cultural site to minimize or destroy 
evidence of the site’s relevance to thwart the Section 106 process. 
 
Even if The Corps Ignores All of These Circumstances and Still Considers JRWA Eligible 
to Seek a Permit for Its Pump Station, The Corps May No Longer Permit Construction at 
This Location 
 
The Phase I and II testing performed by Circa at Point of Fork produced “results” that are wholly 
unreliable, as indicated by Mr. Mai’s declaration. The testing impacted many aspects of the site, 
including with heavy machinery, for naught. JRWA’s only path now is to attempt to persuade the 
Corps to ignore Section 110(k) and allow JRWA to start all over again with testing. It would be 
highly inappropriate to reward this egregious abuse of the process by granting JRWA a second 
bite at the apple, even if they subsequently hire a competent archaeologist who agrees to do 
appropriate investigation. VDHR guidance clearly states, “Testing that destroys large portions of 
a site prevents the consideration of other site treatment alternatives and shall be avoided at the 

 
11 Exhibit C. 
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Phase II level. In the context of the 106 process, excessive testing at the Phase II level may result 
in a finding of Adverse Effect and sanctions to the responsible agency.”12  
 
Should the Corps seek to permit second round Phase I and Phase II testing at the current location 
on Point of Fork, the Monacan Indian Nation will have no choice to but to seek interventions by 
the courts and sanctions of the Corps. 
 
Thus, JRWA has put the Corps in the position of being forced to deny the permit: the Corps cannot 
rely on the deeply flawed Phase I and II investigations to make decisions in compliance with 
Section 106, and the Corps cannot require new Phase I and II investigations because doing so 
would itself adversely affect the site. Congress enacted Section 110(k) in response to just these 
types of situations.  
 
Conclusion 
 
In conclusion, by means of this letter, the Corps is on notice that the provisions of Section 110(k) 
have been triggered. To comply with Section 110(k), the Corps must now do the following: 
 

(1) The Corps must formally notify the Advisory Council on Historic Preservation that 
anticipatory demolition has occurred, and “provide documentation specifying the 
circumstances under which the adverse effects to the historic property occurred,” 36 C.F.R. 
§ 800.9(c)(2); 

(2) The Corps must seek the views of the State Historic Preservation Officer, the Tribes, and 
“other parties known to be interested in the undertaking,” id.; and 

(3) In consultation with the ACHP and the Tribes, determine whether special circumstances 
may justify granting the permits, notwithstanding the applicant’s destruction of cultural 
resources. Id. 

 
The Monacan Indian Nation looks forward to consulting with the Corps as your agency complies 
with each stage of the process. 
 
 
 
      Sincerely, 

       
      Marion Werkheiser 
      Attorney at Law 
      Counsel for the Monacan Indian Nation 
 
 
Cc: John Eddins, Program Analyst, Advisory Council on Historic Preservation 
 Julie Langan, Director, Virginia Department of Historic Resources  

 
12 VDHR 2017 at 51. 
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Edward J. Passarelli, Deputy Chief, Natural Resources Section, ENRD, US Department 
of Justice 
Tom Walker, Chief, Regulatory Branch, US Army Corps of Engineers, Norfolk District 

 
 
 



 
 
 
 
 
 

EXHIBIT A:  
SWORN DECLARATION OF ERIC MAI 
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MEMORANDUM FROM TIMMONS TO JRWA, DECEMBER 16, 2015  
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ALTERNATE INTAKE AND PUMP STATION SITE 
PRELIMINARY Evaluation of the Potential Cost and Schedule Implications 

Prepared by Timmons Group - Dec 16, 2015 
 
 
Below is a PRELIMINARY evaluation of the potential cost and schedule implications to relocating 
the JRWA intake further upstream as proposed by Fluvanna County.  Please note this is a 
limited review based upon a limited timeline. 
 
Specific Due Diligence to evaluate the Fluvanna proposed intake: 
 
Below is an approximate schedule to perform the additional due diligence to evaluate the 
feasibility of the proposed Fluvanna site: 
 
1. Bathymetric & Topographic Survey:  4-6 weeks from Notice to Proceed (NTP).  We need to 

establish survey control on the river bank in order to perform the bathymetric survey and 
river conditions need to be optimal to complete the work. 

 
2. Geotechnical Investigation:  4-6 weeks from NTP  

 
3. Wetlands Delineation & COE Confirmation:  2-3 months (dependent upon COE schedule to 

confirm wetlands) 
 

4. Preliminary Engineering & Construction Cost Pricing:  4-6 weeks following receipt of 
bathymetric survey, wetlands & geotechnical information 
 

5. Total timeline for evaluation of the site:    3-4 months from NTP.  Assuming NTP early Jan, 
then this would be completed in Mar/Apr 2016. 
 

6. Recommended budget:  $100,000 to $120,000 based upon previous work. 
 
COE Permit Risks 
 
Currently the proposed pump station and intake have less than 0.1 acres of PERMANENT 
wetland impacts (0.09 acres permanent impacts as proposed).  This is critical because it allows 
the COE to utilize a Nationwide Permit, which would be an administrative permit and require 
little or no public involvement other than public notifications.  If we were to impact any 
additional wetlands with the new PS site, or have to increase the impacts in the river due to the 
underwater topography (i.e., push the intake further out into the river), it could force the 
permanent impacts to exceed 0.1 acres.   This would most likely put this into an “individual 
permit” category which would require extensive public involvement such as public hearings. 
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Additional Pipeline Costs: 
 
We evaluated 3 potential pipeline routes (graphic will be forthcoming).  Following are the order 
of magnitude additional costs just for the pipeline: 
 

Alternate Length of 
Add'l Pipeline 

Order of 
Magnitude 

Probable Add'l 
Costs 

Add'l Property 
Owners to 

Cross 
Comments* 

1 10,000 $3.5 million 3 Along CSX ROW on adjacent 
properties to Colonial Gas 

2 16,300 $5.4 million 12 Along Bremo / Point of Fork Road to 
Colonial Gas 

3 15,900 $6.3 million 14 Along Bremo / Rte 6 to Colonial Gas  
 
* Please note - construction cost along an existing road is further increased due to traffic maintenance and safety 
issues. 
 
Pump Station Impacts: 
 
Based upon a preliminary review of the pipeline routes, it appears that the pumps will need to 
be increased from 350 HP to 400 HP due to extra length of pipeline.  This will increase electrical 
equipment and generator costs, etc.  Order of magnitude increase could range from $1 to $1.5 
million to include redesign and additional construction costs (we would need to study further to 
determine exact numbers). 
 
DEQ Permitting Implications – Major Modification to the Permit: 
 
• Based upon initial conversations with DEQ, moving the intake to this location 

(approximately 2.2 miles upstream) would represent change in hydrologic characteristics 
for the intake location. 

• As such, this will require another Major Modification for the permit (what JRWA just went 
through to relocate the recently issued permit).   

• Moving the intake upstream about 250’ to the Hammond Property would be considered a 
Minor Modification, which would be administrative in nature and require no additional 
public involvement, just a simple issuance of a letter by DEQ noting the change. 

• Scott Kudlas (who signed the permit) noted that moving it to the adjacent property 
approximately 250’ upstream was “a slam dunk” for DEQ to approve with little or no issue. 

• However, moving it a significant distance upstream (such that it changes the hydologic 
characteristics of the intake location) would give DEQ some heartburn because both DEQ 
and JRWA would essentially be starting from square one again. 

• Furthermore, this opens the permit back up to public comment / scrutiny once again and 
would the City of Richmond and Henrico another opportunity to scrutinize the permit. 

• A Major Modification would require the JRWA to submit another $25,000 fee to DEQ for 
review of the application. 
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• A Minor Modification would require the JRWA to submit a $5,000 fee to DEQ for review of 
the application. 

 
Schedule & Costs Implications for relocating the intake: 
 
• Given this will require a Major Modification to the DEQ permit, it means that we will start 

the permitting process all over again. 
• It took approximately 20 months to acquire the most recently issued permit and we would 

anticipate a similar timeline. 
• We would recommend the JRWA budget approximately 18-24 months to complete this task.   
• To date, Timmons Group costs have far exceeded $100,000 to assist JRWA with acquiring 

the current permit. 
• We would recommend the JRWA budget $125,000 for costs to relocate the permit IN 

ADDITION to the other costs (bathymetric survey, preliminary engineering, geotech, 
environmental, etc.) associated with relocating the pump station and intake, which are 
approximately $120,000. 

• We would recommend a total $250,000 budget. 
 
Additional Easement Acquisition Costs: 
 
• Depending upon the route chosen by Fluvanna / JRWA, we would need to acquire anywhere 

from 3 to 14 additional easements. 
• At approximately $5,000 per easement, this would equate to $15,000 to $70,000 in 

additional costs, not to mention the associated timeline for acquisition. 
 
Long-term Operations Costs: 
 
Given the anticipated increase in motor HP, this will in turn require a higher electrical costs for 
pumping the water to Ferncliff.  It is difficult to calculate the total increase on an annual basis 
without further evaluation, but based upon an initial review of the base rates, the pumping 
costs could increase anywhere from 20-30% on an annual basis. 
 
Construction at the Rte 6 bridge: 
 
It has been noted that there currently is construction going on at the Rte 6 bridge near 
Columbia.  Going this route will still require an independent easement and extensive 
coordination with VDOT regarding construction. 
 
Interest Rate Increase: 
 
• I attended the VRA Board meeting on December 8, 2015 in Richmond.  The VRA’s financial 

advisor put up a graphic showing how the bond issuance rates were starting to trend 
upwards towards the end of 2015.   
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• While there are no guarantees on rates until the bonds are sold, it appears to be common 
belief that rates are trending upwards and any delay in financing could result in higher rates 
for both the JRWA and Louisa County. 

• The US Federal Reserve is meeting today to discuss interest rate increases. 
 
Materials & Labor Costs Increase: 
 
While we enjoyed a somewhat flat construction market during the recession, it appears that 
construction costs are consistently rising again.  
Per the attached Construction Costs Index, construction costs are steadily increasing since 
2010, with the last 12-months (Q4 2014 thru Q3 2015) seeing an increase of approximately 
4.4% and the last three years of approximately 4% per year.  
 
Other Considerations: 
 
While we have attempted to quantify the mechanics, logistics, schedule and approximate costs 
for moving the intake structure upstream, we believe Fluvanna and the JRWA also need to take 
the following items into consideration: 
 
1. Cobbs Creek Intake: The proposed Fluvanna intake location is upstream of the Cobbs Creek 

reservoir intake.  One of the advantages to locating in Columbia was the future ability of 
JRWA to work with Henrico County to purchase capacity in the reservoir should Louisa or 
JRWA choose to do so. 

 
2. Dominion WWTP / Coal Ash discharge into the James River:  There was significant public 

concern regarding Dominion’s plans to discharge into the James River and a potential 
“mixing zone” in the James River.  This would move the intake 2.2 miles closer to that 
discharge.  Currently the JRWA withdrawal permit issued would have legal precedence over 
any permit issued by DEQ for the Dominion Coal Ash discharge.  Should the JRWA request a 
Major Modification, then the Dominion discharge permit could have legal precedence (i.e. 
the relocated JRWA permit would be “in queue” after the Dominion permit, thereby forcing 
the JRWA to adhere to the Dominion permit, vs. Dominion needing to adhere to the JRWA 
permit currently issued).   
 

3. DEQ Relationship and Efforts on behalf of JRWA:  Given the extensive permitting process 
the JRWA just went through with DEQ (both time and costs) and the fact that DEQ issued an 
extensive permit, permit construction limitations, and justification for the withdrawal (a 
total of 74 pages), it would appear any attempt to move the proposed intake to a location 
that would change the hydrologic characteristics could make the permit that was just issued 
invalid.  Given the time, effort and involvement by DEQ as well as other agencies, such as 
engaging the AG’s office to defend DEQ’s position, DEQ could perceive Fluvanna or the 
JRWA’s desire to move it further upstream as disingenuous and the most recent permit 
issuance as a “waste of everyone’s time”. 
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4. Relationships with other Regulatory Agencies:  Impact to relationships with the other 
review agencies, such as VMRC and COE who have already put significant time and effort 
into working with our team for the current permit relocation.   
 

5. Ability to construct within Historically Sensitive Areas:  While we respect the historical 
significance and sensitivity of Point of Fork Farm and other properties of historical 
significance, much like wetlands, there are laws and regulations in place that allow for this 
type of construction to take place in these areas that help protect and preserve these 
properties.  We can list several examples of past and current projects that have been 
constructed in areas of historical significance.  A very relevant example is a steel recycling 
plant constructed on the Petersburg National Battlefield in Dinwiddie County. 
 

6. Practical aspect of the above ground impacts:  Constructing a 2,400 SF footprint, 35’ tall 
pump station is no different than constructing a similar size 2 story house on a lot on the 
James River in terms of above ground property impacts. 

 
Summary & Conclusion: 
 
Based upon our PRELIMINARY evaluation of relocating the intake approximately 2.2 miles 
upstream, following is our summary & conclusion: 
 

1. Increased capital costs for additional pipeline and potential upgrades to the pump 
station, could range from approximately $5 million upwards to $8 million in 2015 
Construction Numbers.  

 
2. JRWA could see an increase in annual pumping costs of 20-30%. 

 
3. A Major Modification to the permit will be required and could take approximately 18-24 

months to complete and require a $25,000 DEQ application review fee in addition to 
approximately $250,000 in costs associated with permit reapplication, due diligence and 
preliminary design for the new intake. 
 

4. Construction costs are increasing approximately 4% per year based upon most recent 3 
years and any delay could see a substantial increase in costs (i.e. 4% of $10 million is 
$400,000), so delays could see that number increase.  
 

5. There are significant permitting risks associated with DEQ, VMRC and COE, not to 
mention potential damage to the relationships with regulatory agency staff. 

 
In our professional opinion, we do not believe it is wise or prudent for the JRWA to consider 
moving the intake to the proposed Fluvanna location.  As such, our recommendation would be 
for the JRWA to move the pump station and intake onto the adjacent Hammond Property and 
adjust the pipeline routing accordingly. 
 



 
 
 
 
 
 

EXHIBIT C:  
JRWA NOTICE OF APPEAL  
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